Appl.No. 10/681,253 
Amendment dated October 26, 2009 
Reply to Office Action of April 29, 2009 

REMARKS 

In the April 29, 2009 Office Action, claims 19-26, 29, 30, 32-35 and 37-48 stand 
rejected in view of prior art. No other objections or rejections were made in the Office 
Action. 

Status of Claims and Amendments 

In response to the April 29, 2009 Office Action, none of the claims has been amended 
in this Request for Reconsideration. Thus, claims 19-26, 29, 30, 32-35 and 37-48 are 
pending, with claims 19, 35 and 44 being the only independent claims. Reexamination and 
reconsideration of the pending claims are respectfully requested in view of above the 
following comments. 

Examiner's Response to Amendment 

In numbered paragraphs 1 and 2 of the Office Action, the Office Action indicates the 
Declaration of Masayuki Mukaino under 37 CFR 1.132 dated February 20, 2009 (hereinafter 
"Mukaino's second Declaration") is insufficient to overcome the rejection because there is no 
showing that others of ordinary skill in the art were working on the problem, and if so, for 
how long. In addition, the Office Action further asserts there is no evidence that if persons 
skilled in the art who were presumably working on the problem knew of the teachings of the 
above cited references, they would still be unable to solve the problem. 

First, Applicants herewith submit an Information Disclosure Statement citing 
Japanese Utility Model Patent Publication No. 61-84127 (hereinafter "JP ' 127 publication") 
as an evidence for showing that others of ordinary skill in the art were working on the 
problem of poor blade visibility. More specifically, the JP '127 publication discloses an 
improved arrangement for an engine room of a work vehicle. The application published as 
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the JP ' 127 publication was filed on November 8, 1984. The JP 4 127 publication states the 

problem to be solved as follows: 

In the bulldozer shown in Figure 3, a cross-hatched 
portion (4) of the engine cover (1) covering the engine (3) 
and the radiator (2), which are placed in high positions, 
impairs visibility from eyes (16) of the operator, and 
especially blocks the view of the blade (17), which is work 
equipment. Thus, improvement of work efficiency and 
work accuracy of the operator is hindered, and burden 
borne by the operator is increased, thereby increasing the 
fatigue level of the operator, (page 2, lines 3-10) 

Therefore, the JP 6 127 publication clearly shows those of ordinary skill in the art 
recognized the problem of poor blade visibility in the conventional bulldozers, and had 
worked on the problem at least since 1984. 

Moreover, Applicants respectfully assert this long-felt need for improved visibility of 
the blade wa^o/ satisfied by another before the present invention by the Applicant. The 
inventors of the JP ' 127 publication proposed to solve the problem by moving the radiator to 
a vertically lower position in order to lower a top surface of the engine cover. However, such 
an attempt to improve visibility of the blade was clearly unsuccessful given the fact that such 
an arrangement of the engine room disclosed in the JP ' 127 publication was never put to 
practical use and applied in the bulldozers, which is evidenced by the articles previously 
submitted with the Applicants' July 28, 2008 Amendment. More specifically, in the article 
appeared in CONSTRUCTION EQUIPMENT magazine, Mr. Jim Shultheis comments that 
"this is the only tractor I've been on that lets you see the center of the blade" (emphasis 
added). In EARTHMOVERS magazine, Mr. Ashcroft writes "[Komatsu D51PX-22] sees the 
adoption of an almost mid-mounted cab and a steeply sloping nose that provides a level of 
visibility previously unattainable on any cabbed dozer design" (emphasis added). The 
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December 2007 issue of CONSTRUCTION EQUIPMENT magazine refers to the Komatsu 
D51 bulldozer as "providing best-in-class blade visibility". The Komatsu D51 bulldozer was 
awarded the Silver award in International Design Excellence Award (IDEA) '08 because its 
engine hood design "represents the first time in the history of dozers that the entire top of the 
dozer blade is visible from the cabin at all times" (emphasis added) and "[t]his new design 
assures an improvement in fundamental dozer work parameters". 

The objective evidence clearly shows that an art recognized problem of poor blade 
visibility existed in the art for a long period of time without solution, and the bulldozer 
having the claimed features solved this long-felt need for improved blade visibility. 

Second, Applicants respectfully disagree with the assertion by the Office Action that 
there is no evidence that if persons skilled in the art who were presumably working on the 
problem knew of the teachings of the above cited references, they would still be unable to 
solve the problem. Applicants respectfully assert the fact that the arrangement disclosed in 
the Pack patent had never been applied to bulldozers strongly suggests that persons skilled in 
the art knew of the teachings of the above cited references, but they were still unable to solve 
the problem because it was not obvious to combine the teachings of the Pack patent to a 
bulldozer. The Pack patent is assigned to the Caterpillar S.A.R.L., which is apparently a 
European subsidiary of Caterpillar Inc. It is well known that Caterpillar Inc. also 
manufactures bulldozers. Thus, it is probably safe to presume that a person skilled in the art 
(e.g., engineers in the bulldozer manufacturing division of Caterpillar Inc.) knew of the 
teachings of the Pack patent. However, as discussed in the Mukaino's Declaration submitted 
on July 28, 2008, to his knowledge, the arrangement of the cooling module disclosed in the 
Pack patent has never been applied to any model of the Caterpillar's bulldozers since the 
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patent application matured in the Pack patent was filed more than 10 years ago. Also, as 
discussed in the Mukaino's Declaration, to his knowledge, none of the bulldozer 
manufacturers has adapted the arrangement of the cooling module disclosed in the Pack 
patent in the bulldozers since the application matured in the Pack patent was first published 
over 7 years ago. Thus, despite the long felt need for improved visibility in the conventional 
bulldozers as evidenced by the JP ' 127 publication, no one had adapted the cooling module 
arrangement disclosed in the Pack patent to the conventional bulldozer to obtain the claimed 
arrangement prior to the present invention. Applicants assert this fact strongly suggests it 
would not have been obvious to one of ordinary skill in the art to apply the teachings of the 
Pack patent related to a truck to a bulldozer. 

The Office Action further asserts the patents are given on technological advances, not 
failure to appreciate economic viability, and thus, the Pack patent has been around for 9 years 
and no one has used it to increase visibility in bulldozers is not persuasive (lines 5-8 on page 
7). The Office Action appears to jump into a conclusion that no one has used the teachings of 
the Pack patent in the bulldozer simply because they did not appreciate economic viability of 
doing so. However, Applicants respectfully assert there is no evidence to support such a 
conclusion in the present case. Rather, Applicants believe the objective evidence on record 
strongly suggests the opposite conclusion. The objective evidence of record shows (1) a 
long-felt need, (2) the Pack patent was owned by the European subsidiary of Caterpillar Inc. 
(i.e., a major manufacturer of bulldozers), and (3) recognition within the art of the significant 
contribution to visibility of the blade. Thus, Applicants respectfully submit that no one has 
used the teachings of the Pack patent in the bulldozer because it would not have been 
obvious to apply the teachings of the Pack patent related to a truck to a bulldozer. If one of 
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ordinary skill in the bulldozer manufacturing field were to look to the truck art for modifying 
the bulldozer structure as asserted by the Office Action, why had no one adapted the structure 
disclosed in the Pack patent when there had been an art recognized long-felt need for 
improved blade visibility as evidenced by the JP 6 127 publication? Why did the bulldozer 
having the claimed arrangement receive industry praise as "new and exciting" product? 
Applicants respectfully assert the objective evidence shows the bulldozer having the claimed 
arrangement is clearly a result of technological advances that solved the long-felt need. 

Accordingly, Applicants believe the facts and objective evidence submitted in the 
present application strongly indicates that it would not have been obvious for one of ordinary 
skilled in the pertinent art to adapt the cooling module arrangement for the truck taught in the 
Pack patent to the conventional bulldozer. 

Rejections - 35 U.S.C. § 103 

In numbered paragraphs 3 and 4 of the Office Action, claims 19-21, 23-26, 29, 30, 32- 
35 and 37-48 stand rejected under 35 U.S.C. § 103(a) as being unpatentable over the prior art 
shown in Figure 1 (hereinafter "Figure 1 bulldozer") of the present application in view of 
U.S. Patent No. 6,793,028 (hereinafter the "Pack patent") and further in view of U.S. Design 
Patent No. 483,043 to Akashima et al. (hereinafter "Akashima et al. patent"). Moreover, in 
numbered paragraph 5 of the Office Action, claims 22 and 42 stand rejected as being obvious 
over the Figure 1 bulldozer in view of the Pack patent and the Akashima et al. patent, and 
further in view of U.S. Patent No. 6,468,153 to Sheidler et al. (hereinafter "Sheidler et al. 
patent"). Applicants respectfully traverse the rejections for the reasons set forth below. 
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Applicants respectfully assert one of ordinary skill in the art would not have 
considered it obvious to combine the teachings of the Pack patent directed to a truck with the 
Figure 1 bulldozer directed to a conventional bulldozer. 

As discussed in Applicants' February 24, 2009 Amendment, one of ordinary skill in 
the art would not take the teachings of the Pack patent and apply them to the conventional 
bulldozer because placing the cooling module in the rear portion of the vehicle frame is not 
physically practical in the bulldozer. In other words, there are different design considerations 
that need to be considered when designing the cooling module of the bulldozer from when 
designing the cooling module of the truck. The Office Action asserts Applicants fails to point 
out what these design considerations might be or how they are addressed in the claims, and 
also fails to point out why placing the cooling module in the rear portion of the vehicle frame 
is not physically practical (lines 14-22 on page 7). Applicants respectfully disagree with 
these assertions in the Office Action. More specifically, Applicants respectfully assert the 
different design considerations were discussed in the Mukaino's first Declaration dated July 
27, 2008. The Mukaino's first Declaration states "there is usually no space in the rear portion 
of the vehicle frame. In other words, the rear portion of the vehicle frame of the conventional 
bulldozer is usually occupied by structural elements such as the transmission and the gear 
train for the steering system". Therefore, placing the cooling module in the rear portion of 
the vehicle frame is not physically practical in the conventional bulldozer. On the other hand, 
those structural elements are not usually present in the rear portion of the vehicle frame in the 
conventional truck, and thus, there is a large space formed in the rear portion of the cab of the 
truck as shown in Figure 1 of the Pack patent. Such structural differences are inherent 
differences between the conventional bulldozers and the conventional trucks. Thus, each of 
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the claims of the present application clearly distinguishes over the conventional truck by 
requiring a bulldozer having a pair of tracks and a bulldozer blade. Due to those structural 
differences in the conventional bulldozers and the trucks, one of ordinary skill in the art 
would not take the teachings of the Pack patent and apply them to the conventional bulldozer. 

Second, Applicants respectfully assert the present case exhibits strong showing of 
objective evidence of nonobviousness, which is part of the four-part test set forth in Graham. 
Thus, these objective evidence relevant to the issue of obviousness (sometimes referred to as 
"secondary considerations") must be evaluated in determining the obviousness of the present 
invention. 

Prior to filing of this Amendment, Applicants have submitted the following objective 
evidence of nonobviousness: 

A. The article appeared in CONSTRUCTION EQUIPMENT magazine 
which discusses the review of Komatsu D51PX-22 bulldozer having the 
claimed features by Jim Schultheis; 

B. The December 2007 issue of CONSTRUCTION EQUIPMENT 

magazine which selected Komatsu D51 bulldozer as the first one to be 
introduced as one of the top 100 new products of 2007; 

C. The printouts of the IDEA International Design Excellence Awards '08 

official website, which awarded Komatsu D5 1 bulldozer the Silver 
award; 

D. January 2009 issue of E ARTHMO VERS magazine which discusses the 

review of the Komatsu D51PX-22 bulldozer having the claimed 
features by Mr. Geoff Ashcroft; and 
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E. Komatsu D5 1EX-22/D5 1 PX-22 Crawler Dozer Catalog. 

Moreover, Applicants previously submitted the Declarations of Masayuki Mukaino 
under 37 CFR §1.132 dated July 27, 2008 ("Mukaino's first Declarations") and the 
Declarations of Masayuki Mukaino under 37 CFR §1.132 dated February 20, 2009 
("Mukaino's second Declarations"). 

In addition, Applicants herewith submit an Information Disclosure Statement citing 
Japanese Utility Model Patent Publication No. 61-84127 (hereinafter "JP '127 publication") 
as an evidence for showing that others of ordinary skill in the art were working on the 
problem of poor blade visibility. 

As clearly shown in the Komatsu D51EX-22/D51 PX-22 Crawler Dozer Catalog, the 
Komatsu D51EX-22/D51 PX-22 (hereinafter "Komatsu D51 bulldozer") has the claimed 
features recited in independent claims 19, 35 and 44. The objective evidence A-D 
submitted in the present application provides strong showing of the industry praise for the 
Komatsu D51 bulldozer having the claimed features. 

Applicants agree with the assertion in the Office Action that the mere fact the 
invention is being well received does not necessarily mean the product is nonobvious. 
However, Applicants respectfully assert the objective evidence submitted in the present 
application not only shows that the Komatsu D5 1 bulldozer having the claimed features was 
well received in the industry, but also shows it was received the industry praise as a "new and 
exciting" product as also acknowledged in the Office Action. Applicants believe the 
Komatsu D5 1 bulldozer have been praised in the industry as "new and exciting" because it 
solved a long-felt need for improved blade visibility in the bulldozer which is being claimed. 
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More specifically, the JP 6 127 publication clearly shows that there has been an art 

recognized long felt need for improved blade visibility for a long time. The JP ' 127 

publication discloses an engine room arrangement for a work vehicle. The application 

published as the JP ' 127 publication was filed on November 8, 1984. The JP '127 

publication states the problem to be solved as follows: 

In the bulldozer shown in Figure 3, a cross-hatched 
portion (4) of the engine cover (1) covering the engine (3) 
and the radiator (2), which are placed in high positions, 
impairs visibility from eyes (16) of the operator, and 
especially blocks the view of the blade (17), which is work 
equipment. Thus, improvement of work efficiency and 
work accuracy of the operator is hindered, and burden 
borne by the operator is increased, thereby increasing the 
fatigue level of the operator, (page 2, lines 3-10) 

Therefore, the JP '127 publication clearly shows those of ordinary skill in the art 
recognized the problem of poor blade visibility in the conventional bulldozers, and had 
worked on the problem at least since 1984. 

The Mukaino's second Declaration submitted previously also shows that there has 
been a persistent long-felt need for improved blade visibility in the conventional bulldozers. 
As discussed in the Mukaino's second Declaration, when operating the conventional 
bulldozer, the visibility of the top center portion of the blade from the operator is blocked by 
the radiator or radiator assembly and the engine hood. There have been several problems 
associated with not being able to see the top center portion of the blade. However, due to 
structural/design limitations of the conventional bulldozers, a solution to those problems was 
considered unavailable, as discussed in the Mukaino's second Declaration. Therefore, the 
operator must estimate the location of the bulldozer blade during use based on his or her 
experience when operating the conventional bulldozer, and it usually takes a long time for an 
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inexperienced operator to learn this skill. Thus, Applicants believe there has been in fact an 
inherent, persistent long-felt need for improved blade visibility to solve the problems 
discussed in the Mukaino's second Declaration. 

Applicants respectfully assert both articles in CONSTRUCTION EQUIPMENT 
magazine and EARTHMOVERS magazine also serve as the objective evidence showing that 
one skilled in the art recognized those problems existed in the art for a long period of time 
without solution of this long- felt need. More specifically, the article appeared in 
CONSTRUCTION EQUIPMENT magazine introduces the comments by Mr. Jim Shultheis, 
who has 40 years of experience as a professional operator, indicating that the engine hood is 
usually in the way of visibility to the blade in a conventional bulldozer, and it took a long 
time for a new operator to learn how to operate the conventional bulldozer (see, the second 
last paragraph on the second page). In the article in EARTHMOVERS magazine, Mr. 
Ashcroft states the improved visibility to the blade "means no more guessing where the 
cutting edges might be . . ., which means there's hope for the inexperienced" (see, line 37 in 
the middle column to line 1 in the right column on page 9). The JP 6 127 publication, the 
Mukaino's second Declaration and both of these articles (objective evidence) show the long 
felt need for improved blade visibility had been a persistent one that was recognized by those 
of ordinary skill in the art. 

Moreover, Applicants respectfully assert this long-felt need for improved blade 
visibility was not satisfied by another before the present invention by Applicants. The 
inventors of the JP c 127 publication proposed to solve the problem by moving the radiator to 
a lower position to lower a top surface of the engine cover. However, such an attempt to 
improve visibility of the blade was clearly unsuccessful given the fact that such an 
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arrangement of the engine room disclosed in the JP ' 127 publication was never put to 
practical use and applied in the bulldozers, which is evidenced by the articles previously 
submitted with the Applicants' July 28, 2008 Amendment. More specifically, in the article 
appeared in CONSTRUCTION EQUIPMENT magazine, Mr. Jim Shultheis comments that 
"this is the only tractor I've been on that lets you see the center of the blade" (emphasis 
added). In EARTHMOVERS magazine, Mr. Ashcroft writes "[Komatsu D51PX-22] sees the 
adoption of an almost mid-mounted cab and a steeply sloping nose that provides a level of 
visibility previously unattainable on any cabbed dozer design" (emphasis added). The 
December 2007 issue of CONSTRUCTION EQUIPMENT magazine refers to the Komatsu 
D51 bulldozer as "providing best-in-class blade visibility". The Komatsu D51 bulldozer was 
awarded the Silver award in International Design Excellence Award (IDEA) '08 because its 
engine hood design "represents the first time in the history of dozers that the entire top of the 
dozer blade is visible from the cabin at all times" (emphasis added) and "[t]his new design 
assures an improvement in fundamental dozer work parameters". 

Moreover, Applicants would like to point out the Pack patent, for which a patent 
application was filed in 1999, is assigned to the Caterpillar S.A.R.L., which is apparently a 
European subsidiary of Caterpillar Inc. It is well known that Caterpillar Inc. also 
manufactures bulldozers. However, as discussed in the Mukaino's Declaration submitted on 
July 28, 2008, to his knowledge, the arrangement of the cooling module disclosed in the Pack 
patent has never been applied to any model of the Caterpillar's bulldozers since the patent 
application matured in the Pack patent was filed more than 10 years ago. Also, as discussed 
in the Mukaino's Declaration, to his knowledge, none of the bulldozer manufacturers has 
adapted the arrangement of the cooling module disclosed in the Pack patent in the bulldozers 
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since the application matured in the Pack patent was first published over 7 years ago. Thus, 
despite the long felt need for improved visibility in the conventional bulldozers, no one had 
adapted the cooling module arrangement disclosed in the Pack patent to the conventional 
bulldozer to obtain the claimed arrangement prior to the present invention. 

Applicants believe the objective evidence of secondary considerations strongly 
supports finding of nonobviousness of the structure of the bulldozer as recited in the claims 
of the present application. 

Furthermore, assuming for the sake of argument that the Figure 1 bulldozer and the 
Pack patent were combinable, which is not true, the hypothetical combination of the 
references would still fail to disclose or suggest the arrangement of the bulldozer as recited in 
independent claims 19, 35 and 44. 

More specifically, independent claims 19 and 35 recite the tracks extend rearwardly 
of the rear end of the vehicle frame to form a cooling module recess that is disposed 
laterally between the tracks and at the rear end portion of the frame along the center 
longitudinal axis. Moreover, independent claims 19 and 35 recite a rearmost end of the 
cooling module is disposed forwardly of a rear end of the tracks. Clearly, none of the 
Figure 1 bulldozer, the Pack patent, and the Akashima et aL patent discloses or suggests this 
cooling module recess. In the present case, Applicants have rearranged the structures of the 
bulldozer to form this cooling module recess so that at the cooling module of the bulldozer 
can be arranged at the rear of the bulldozer. This redesigning of the bulldozer required many 
hours of work and innovation. Because providing the claimed cooling module recess requires 
a complete redesign of the rear end of the bulldozer, common sense teaches away from such a 
modification. 
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Moreover, independent claim 44 requires rearmost end of the cooling module 
being recessed forwardly from rear ends of the first and second tank modules. The 
Office Action asserts, if one of ordinary skill in the art were to take the teachings of the 
Pack patent and use it in the conventional bulldozer, it would have been well within the 
skill of one of ordinary skill in the art to shift the cab forward and place the radiator 
behind the shifted cab assembly to account for the imbalance. However, assuming for the 
sake of argument that the assertion in the Office Action were true, there is no apparent 
reason why one of ordinary skill in the art would shift only the cab of the conventional 
bulldozer forwardly in order to account for the imbalance caused by moving the cooling 
module, and why the tank modules are not shifted forward together with the cab. 

Moreover, the Office Action relies on the Akashima patent to allegedly show the 
rearwardly extending tanks. However, the Akashima patent merely discloses the tanks 
extend slightly rearwardly of the operator seat. The Akashima patent fails to disclose or 
suggest the tanks extend rearwardly of the frame. Accordingly, the Akashima patent 
does not suggest modifying the conventional bulldozer to form a cooling module recess 
laterally between the first and second tank modules at a rear end portion of the frame as 
recited in independent claim 44. 

Furthermore, assuming for the sake of argument that one of ordinary skill in the 
art were somehow able to modify the references to form a cooling module recess as 
recited in claim 44, there is no apparent reason why one of ordinary skill in the art would 
place the cooling module within the cooling module recess so that a rearmost end of the 
cooling module is recessed forwardly from rear ends of the first and second tank 
modules as recited in independent claim 44. 
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Under U.S. patent law, the mere fact that the prior art can be modified does not make 
the modification obvious, unless an apparent reason exists based on evidence in the record 
or scientific reasoning for one of ordinary skill in the art to make the modification. See, KSR 
Int'l Co, v. Teleflex Inc., 127 S.Ct 1727, 1741 (2007). The KSR Court noted that 
obviousness cannot be proven merely by showing that the elements of a claimed device were 
known in the prior art; it must be shown that those of ordinary skill in the art would have had 
some "apparent reason to combine the known elements in the fashion claimed." Id. at 
1 741 . The current record lacks any apparent reason, suggestion or expectation of success for 
modifying the patents to create Applicants' unique arrangement of the bulldozer as recited 
in independent claim 44. 

Dependent Claims 

Applicants believe that the dependent claims clarify the scope of independent claims 
19, 35 and 44 as well as add novel features. For example, claims 20, 21, 41 and 43 clarify 
that independent claims 19 and 35 do not require a roof or cab, while claim 24 clarifies that 
independent claims 19 and 35 do not require the tracks to be of a separate module that is 
attached to the frame. Also, claims 22 and 42 further limit that the cooling module includes 
a radiator core having a charged air cooling unit, an oil cooling unit and a water cooling 
unit, and a fan for moving air through the radiator. 

Accordingly, Applicants believe that the features of the dependent claims are also 
allowable over the prior art of record in that they depend from independent claims 19 and 35, 
and therefore, are allowable for the reasons stated above. Also, the dependent claims are 
further allowable because they include additional limitations. Thus, Applicants believe that 
since the prior art of record does not disclose or suggest the invention as set forth in 
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independent claims 19 and 35, the prior art of record also fails to disclose or suggest the 
inventions as set forth in the dependent claims. 

Therefore, Applicants respectfully request that this rejection be withdrawn in view 
the above comments and amendments. 

* * * 

In view of the foregoing amendment and comments, Applicants respectfully assert 
that claims 19-26, 29, 30, 32-35 and 37-48 are now in condition for allowance. 
Reexamination and reconsideration of the pending claims are respectfully requested. 

Of course, if there are any questions, please feel free to contact the undersigned. 

Respectfully submitted, 

/David L. Tarnoff/ 
David L. Tarnoff 
Reg. No. 32,383 

GLOBAL IP COUNSELORS, LLP 
1233 Twentieth Street, NW, Suite 700 
Washington, DC 20036 
(202)-293-0444 

Dated: October 26. 2009 
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